





Annette Manuel, Shop Steward
Grievant

PROCEDURE

One day of hearing was held in the above matter in Rochester, New York
on July 11, 2012 in the meeting room of the Rochester Genesee Regional Transit
Authority building at 1372 East Main Street before the undersigned who was
selected mutually by the Parties to serve as Arhitrator. At that hearing, both
parties were given full opportunity to present their evidence, testimony, and
argument; to summon, examine, and cross-examine witnesses.

At the conclusion of the hearing, the Parties agreed to submit post-hearing
briefs that were to be postmarked to the Arbitrator no later than August 14, 2012.
The Arbitrator received the final post-hearing brief on August 15, 2012 and the
record was closed on that day. Due to the hospitalization and unusually serious
ilness of the Arbitrator, the parties graciously extended the time limits for the
rendering of the Opinion and Award.

THE ISSUE
At the arbitration hearing, the Parties were able to agree, in part, to an

issue to be submitted to the Arbitrator.

1. Was the Grievant, || | l] I (T o ‘M

I discharged for “just cause?”

2. if so, what shall the remedy be?

The Amalgamated Transit Union, Local 282, also proposed another issue that the
Company would not agree to stipulate to regarding the timeliness of the charges

brought against the grievant. That issue is,
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independent medical examination (IME) to determine the permanency of his
ailments and the “apportionment” of the ailment with respect to these specific
injuries. In addition she decided to run a search in the ISO ClaimSearch system
to check for any prior insurance claims by Mr. [} Ms. Tennant testified she
first ran that check in July 2010 * In addition, Ms. Tennant testified that she
obtained proper HIPPA releases from Mr. i} so that she could obtain his
medical records from each physician listed on the 1ISO ClaimSearch report. This
information as well as medical information from Dr. Peter Capicotto, Mr. || R
personal physician, was shared with Dr. Arlen K. Snyder who performed the
independent medical examination (IME) on July 21, 2010 (Emp. Exh. #4). Based
on this examination and all the medical information he reviewed, Dr. Snyder wrote
a report that outlined all treatments that Mr. [JJJl] received for neck and back
issues, some occurring before the 2006 accident at RTS (See pages 6-10, Emp.
Exh. #4). Doctor Snyder found that Mr. [JJli] neck and back problems were
related to injuries prior to the 2006 RTS motor vehicle accident (see pages 11-12,
Emp. Exh. #4). Dr. Snyder's report caused Ms. Tennant to question Mr.
I c'2ims of no neck and back issues prior to 2006. This report prompted
Ms. Tennant to notify attorneys for the Regional Transit Service who then
submitted a Memorandum of Law to the Workers’ Compensation Board arguing
that Mr. [} had committed “fraud by failing to disclose his prior injuries and
preexisting conditions.”® On April 22, 2011, the Workers’ Compensation Board's

Administrative Law Judge Lawlor issued the board’'s decisions related to Mr.

4 This search was again run on May 4, 2011 (Emp. Exh. #3).
SSee Un. Exh. #3, the Company Counsel's “Memorandum of Law,” dated April 1, 2011.















































