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B. Employer-Sponsored Pension and Benefit Plans 
Regulated by ERISA

6. Pension Plan Status and Benefit Requirements

j. Federal Insurance of Pension Plan Benefits

[Editor’s Note: The following text replaces the text in the seventh 
and eighth paragraphs in VIII.B.5.j. in the main volume.]

For 2008, single-employer pension plans pay a basic flat rate 
premium of $33 per participant, per year, while multiemployer 
plans pay $9.00 per participant, per year.1

For plans that terminated in 2008, the maximum benefit 
guaranteed by the PBGC for retirees in an underfunded single-
employer defined benefit pension plan was $4,312.50 per month or 
$51,750.00 per year. The maximum guarantee applied to employ-
ees who retired at age 65 or later. 

7. Welfare Benefit Plans

c. Additional Standards for Group Health Plans

i. Mental health benefits [Substitute Text]

[Editor’s Note: The following text completely replaces VIII.B.7. in 
the main volume.]

For plan years commencing after December 31, 1997, the 
Mental Health Parity Act of 19962 prohibited group health plans 
that provide mental health benefits from imposing annual or life-
time limitations on those benefits that are lower than the limits 
imposed by the plan on substantially all medical and surgical ben-
efits. The Mental Health Parity Act did not require group health 
plans to provide mental health benefits, nor prevent plans from 
eliminating any mental health benefits that they were providing 
prior to the effective date of the Act. 

1 The premium rates are adjusted for inflation each year based on changes in the 
national average wage index, as required by the Deficit Reduction Act of 2005 (signed 
into law on February 8, 2006).

2 Pub. L. No. 104-204, 110 Stat. 1944 (1996) (codified at 29 U.S.C. §1185a).
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Plans sponsored by employers averaging fewer than 50 
employees on business days during the preceding calendar year 
are exempt from the Mental Health Parity Act, as are plans that 
experience a cost increase of at least 1 percent as a consequence 
of complying with the Act. Federal regulations require all plans 
to comply with the provisions of the Act for at least six months to 
determine whether the exemption based on costs is applicable.3

The Paul Wellstone and Pete Domenici Mental Health Par-
ity and Addiction Equity Act of 2008 (MHPAEA or the Act),4 
signed into law on October 3, 2008, amends the Mental Health 
Parity Act. The Act requires group health plans (or health insur-
ance offered in connection with such a plan) that cover more than 
50 employees, and that provide both medical and surgical benefits 
and mental health or substance use disorder benefits, to ensure 
that financial requirements and treatment limitations applicable 
to benefits for mental health and substance use disorders are no 
more restrictive than those requirements and limitations placed 
on medical and surgical benefits. Generally, the provisions of the 
Act apply for plan years beginning after October 3, 2009 (January 
1, 2010 for calendar year plans). However, there is a special effec-
tive date rule for group health plans maintained pursuant to one 
or more collective bargaining agreements ratified before October 
3, 2008. Under the special rule, MHPAEA’s requirements will not 
apply to plan years beginning before either the date on which the 
last of the collective bargaining agreements relating to the plan 
terminates or January 1, 2010, whichever is later.

MHPAEA requires equity between medical and surgical 
benefits and mental health or substance use disorder benefits for 
all financial requirements applicable to mental health or substance 
use disorder benefits. This applies to all financial requirements, 
including deductibles, copayments, coinsurance, and out-of-
pocket expenses. MHPAEA also requires equity between medical 
and surgical benefits and mental health or substance use disorder 
benefits for all treatment limitations applicable to such benefits, 

3 62 Fed. Reg. 66,931 (Dec. 22, 1997) (interim final rule). See also 7 Health L. 
Rep. (BNA) 25 (Jan. 1, 1998).

4 Public L. No. 110-343, 122 Stat. 3881 (2008) (codified at 29 U.S.C. §1185a).
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including frequency of treatment, number of visits, days of cover-
age, or other similar limits.

MHPAEA modifies the original definition of “mental health 
benefits” created by the Mental Health Parity Act of 1996. Under 
MHPAEA, “mental health benefits” now means “benefits with 
respect to services for mental health conditions, as defined under 
the terms of the plan and in accordance with applicable Federal 
and State law.”5 MHPAEA also adds a definition for “substance 
use disorder benefits.”6 “Substance use disorder benefits” means 
“benefits with respect to services for substance use disorders, as 
defined under the terms of the plan and in accordance with appli-
cable Federal and State law.”7

The Act includes several exemptions for coverage, includ-
ing the small employer exemption and a cost exemption. Under 
this exemption, group health plans or insurance coverage of small 
employers are exempted. MHPAEA expands the definition of 
“small employer” contained in the Mental Health Parity Act for 
purposes of this exemption. The Mental Health Parity Act defined 
small employers as employers who (i) “employed an average of 
at least two but not more than 50 employees on business days 
during the preceding calendar year”; and (ii) “employed at least 
two employees on the first day of the plan year.” MHPAEA now 
defines a “small employer” as an employer who employed an aver-
age of at least two (or one in the case of an employer residing in a 
state that permits small groups to include a single individual) but 
not more than 50 employees on business days during the preced-
ing calendar year.

MHPAEA also expands the prior exemption for group health 
plans that experience an increase in total costs. Under the Mental 
Health Parity Act, plans that experienced an increase in cost of at 
least 1 percent were able to claim an exemption. Under MHPAEA, 
plans that experience an increase in total costs (including medical 
and surgical benefits and mental health and substance use disorder 
benefits) of 2 percent in the first year that the Act is applicable 
(generally, 2010), and 1 percent for each subsequent plan year, 

5 29 U.S.C. § 1185a(e)(4).
6 29 U.S.C. § 1185a(e)(5).
7 Id.
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qualify. In order for a plan to satisfy this exemption, a qualified and 
licensed actuary who is a member in good standing of the Ameri-
can Academy of Actuaries must prepare a written report regarding 
the plan’s cost increase after the plan has complied with the Act 
for the first six months of the plan year involved. This report must 
be retained by the plan for six years. A plan that qualifies for and 
elects the cost exemption must promptly notify the appropriate 
federal and state agencies, as well as its participants and beneficia-
ries, when it makes such election. The exemption shall apply for 
one plan year and the Secretaries of Labor and Health and Human 
Services (HHS) are authorized to audit the books and records of 
any group health plan that elects this exemption. 

MHPAEA continues to apply the current the Mental Health 
Parity Act preemption standard (i.e., the HIPAA preemption 
standard), which provides that only a state law that “prevents the 
application” of the Act will be preempted. This generally means 
that stronger state mental health parity laws will remain in place. 
However, ERISA’s preemption rules prevent such laws from apply-
ing to self-insured ERISA plans. For fully insured plans, on the 
other hand, ERISA specifically provides that such laws apply to 
health insurance issuers to the extent the laws require more favor-
able treatment than the Mental Health Parity Act (and MHPAEA 
upon its effective date).

The Secretaries of the Treasury, Labor, and HHS share juris-
diction over the Mental Health Parity Act and MHPAEA provi-
sions. The Secretary of HHS has enforcement responsibility for 
self-funded and insured non-federal governmental plans. The 
Secretary of Labor enforces requirements on employment-based 
group health plans, including insured and self-funded arrange-
ments under ERISA. The Secretary of the Treasury can impose 
tax penalties on employers or plans that are found to be in viola-
tion of the Act.

VIII.B.7.c.




